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Abstract: The goal at completion of this paper is to examine how preferences provided by
different countries to foreign investment have been limited by the governing principles of the
World Trade Organization (WTO). This will be accomplished by looking in depth at permissible
and prohibited types and forms of preferences as they apply to: National Treatment; Most Favored
Nation Treatment; and Trade Related Investment Measures (TRIM). These areas of inquiry will
include, but not be limited to: areas not explicitly regulated by WTO instruments; the legal
ramifications associated with their use; and the importance of clarifying legal standards for
evaluating preferences conferred upon foreign investors, ensuring that such preferences are
compliant with WTO obligations.
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Annotatsiya: Ushbu maqolada Jahon Savdo Tashkiloti (JST) me’yoriy tizimi doirasida xorijiy
investorlarga beriladigan imtiyozlarning huquqiy chegaralari tahlil etiladi. Milliy rejim, eng ko‘p
qulaylik beruvchi rejim va JST (Jahon Savdo Tashkiloti) doirasidagi savdo bilan bog‘liq
investitsiya choralari (TRIMs) nuqtai nazaridan ruxsat etilgan va taqgiqlangan imtiyoz shakllarining
chegaralari aniqlanadi. Maqolada JST hujjatlarida to‘g‘ridan-to‘g‘ri tartibga solinmagan sohalar va
ulardan foydalanishning huquqiy ogqibatlari ko‘rib chiqiladi. Xulosa qilib aytganda, xorijiy
investorlarga imtiyoz berishning JST talablariga muvofiqligini ta’minlash uchun aniq huquqiy
mezonlar ishlab chiqish zarurligi asoslanadi.

Kalit so‘zlar: JST huquqi, xorijiy investitsiya imtiyozlari, milliy muomala tamoyili, eng qulay
davlat rejimi, TRIMs Kelishuvi, SCM Kelishuvi, subsidiya, diskriminatsiya taqiqi, huquqiy chegara.

AnHoTanus. L{enpro maHHO# pabOTHI ABISETCS U3YYE€HUE TOT0, KAKUM 00pa3oM mpedepeHIn,
MPEIOCTABIIIEMbIE PA3NMYHBIMU CTPaHAMH HWHOCTPAHHBIM WHBECTULUSAM, OBLIM OTpPaHHYCHBI
PYKOBOISAIIMMU IpuHLMIaMu Beemupnoil Toprosoii opranusauuu (BTO). Oto 6yaeT nocturHyto
yTeM Yyri1yOJeHHOTO U3y4eHMsl TOMyCTUMBIX U 3allpelIeHHbIX BUAO0B U (hopM mpedepeHunii B Tom
BUJE, B KAKOM OHHU I[pHUMEHsIOTCS K: HauuoHanbHOMY pexuMy; pexuMy HauOOJBIIETO
ONMaronpusATCTBOBAHUSA; U WMHBECTULIMOHHBIM MepaM, cBsi3aHHBIM c ToproBiuei (TRIM). DOtu
obiacTi wuccienoBaHusl OyayT BKIIOYAaTh, HO HE OTPAHUYMBATHCS HMMHU: OOJIACTH, TPSIMO HE
perynupyemble fokyMeHTaMu BTO; npaBoBble NOCIENCTBHS, CBSI3aHHBIE C UX UCIIOJIB30BAHUEM; U
BXHOCTh YTOYHEHHsI MPABOBBIX CTAaHAAPTOB JUISI OLEHKHA TpedepeHIHid, MpeaoCTaBIsIeMbIX
MHOCTPAaHHBIM MHBECTOpaM, OOeclieurBas COOTBETCTBHE TaKUX MNpedepeHiuil 00s13aTeabcTBaM
BTO.
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Kuouesbie ciaoBa: mpaBo BTO, mpedepeniiun ans MHOCTPAHHBIX MHBECTOPOB, IMPHUHIIUIL
HAI[MOHATILHOTO pPeXuMa, pexuM HaubOosbiuero OnarompusrcTtBoBaHus, Cornamenue no TRIM,
Cornamenne o SCM, cyOcuanu, 3anpeT TUCKPUMUHAIINHN, IPABOBBIC OTPAaHUYCHHUS.

Although Member States of the World Trade Organization (WTO) retain sovereignty in
formulating and implementing their economic policies, the commitments they have undertaken in
the fields of international trade and investment significantly constrain the scope of their policy
choices. The issue of incentives granted to foreign investors lies at one of the most contested points
of these boundaries: on the one hand, States seek to establish preferential regimes in order to attract
foreign capital; on the other hand, WTO rules regulate the scope and forms of such incentives.

The relevance of this issue stems from the fact that many developing countries, including
Uzbekistan, introduce various incentive schemes in the course of acceding to the WTO or
consolidating their membership, with a view to improving the foreign investment environment.
However, not all forms of such incentives are necessarily compatible with WTO law. From an
academic perspective, clearly delineating the boundary between permissible and prohibited forms
of incentives is of considerable importance for legal practice [1].

The purpose of this article is to identify the legal limits of incentives granted to foreign
investors through a systematic analysis of the WTO regulatory framework and to classify these
limits on the basis of clearly defined criteria.

The National Treatment Principle and Incentives

Article Il of GATT 1994 and Article XVII of GATS establish the national treatment principle,
under which WTO Members must not accord imported products and services treatment less
favorable than that accorded to like domestic products and services. The same principle applies in
the context of foreign investment: where a State grants certain incentives to domestic investors,
foreign investors should be provided with at least equivalent conditions and incentives. In other
words, a State may extend to domestic investors the incentives granted to foreign investors without
violating the national treatment principle. However, if a State grants incentives exclusively to
foreign investors while denying domestic investors access to those incentives, such a policy may
result in de facto discrimination and may be inconsistent with WTO rules [2].

The practice of the WTO Dispute Settlement Body (DSB) demonstrates that the mere
existence of a formal distinction is not, in itself, sufficient to establish a violation of the national
treatment principle. The relevant criteria include whether the products or services are “like” and
whether there is an actual competitive relationship between them. Accordingly, when assessing
incentives designed for foreign investors, these criteria should be examined separately and carefully.

Most-Favoured-Nation (MFN) Treatment and Incentives

It is well established that many Bilateral Investment Treaties (BITs) grant foreign investors
Most-Favoured-Nation (MFN) treatment vis-a-vis the host State. This may enable an investor to
claim more favorable conditions granted by the host State to investors from third countries.

Within the WTO framework, however, a key limitation of the MFN principle is that it
primarily governs “tariff preferences” and does not directly apply to capital flows or investment
incentives. Furthermore, under Article XXIV of GATT 1994 and Article V of GATS, members of free
trade areas may grant preferential treatment to one another that would otherwise be inconsistent
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with the MFN principle. This, in turn, may create opportunities for ‘‘forum shopping” in the
investment sphere [2].

Regulation of Incentives under the TRIMs Agreement

The TRIMs Agreement (1994) prohibits trade-related investment measures that are
inconsistent with Articles 111 and XI of GATT 1994. The Illustrative List annexed to the Agreement
identifies the following measures as inconsistent with Article Il of GATT 1994: local content
requirements that compel investors to purchase or use a specified amount or value of locally
produced goods, as well as trade-balancing requirements that restrict the volume of imports to an
amount corresponding to the quantity of local products sold by the investor [3].

Although Article 5 of the Agreement provides developing countries with transitional
arrangements, these flexibilities have, by now, become largely inapplicable. Nevertheless, in
practice, WTO Members frequently incorporate into their investment legislation ‘“hidden”
performance requirements that are not directly inconsistent with the TRIMs requirements but may
produce similar effects. In such cases, each measure is assessed individually in WTO dispute
settlement proceedings.

A crucial methodological distinction should be noted here: the TRIMs Agreement regulates
trade-related measures rather than investment incentives as such. Accordingly, if a State grants a
foreign investor a tax incentive—for example, an exemption from income tax—such a measure
does not, in itself, fall within the scope of the TRIMs Agreement; rather, it may fall within the
regulatory scope of the SCM Agreement.

The SCM Agreement and the Limits of Investment Subsidies

The Agreement on Subsidies and Countervailing Measures (SCM Agreement) distinguishes
among three categories of subsidies: prohibited (red), actionable (vellow), and non-actionable
(green) subsidies. Whether incentives granted to foreign investors constitute “subsidies” within the
meaning of the WTO SCM Agreement remains a matter of ongoing legal debate.

Under Article 1.1 of the SCM Agreement, two principal conditions must be satisfied for a
subsidy to exist: (1) a financial contribution by a government or the foregoing of government
revenue, and (2) a benefit conferred as a result of such contribution or revenue foregone. Tax
incentives may therefore be characterized as the “foregoing of government revenue.” However,
whether an incentive granted “exclusively to foreign investors” satisfies the criterion of
“specificity” under the SCM Agreement raises a separate and important legal question [4].

The practical significance of this issue lies in the fact that many States justify investment
incentives as part of their policy to “improve the investment climate” and emphasize that such
incentives are available to all foreign investors. Accordingly, they generally argue that the
specificity requirement has not been satisfied. However, where incentives are limited to a particular
sector or region, the likelihood that such a measure will be characterized as a specific subsidy
increases substantially under Article 2 of the WTO SCM Agreement.

Legal Gaps and the Limits of Their Exploitation

The WTO regulatory framework contains a number of “gaps,” manifested in the lack of
sufficient clarity in regulating incentive policies relating to foreign investment. First, GATS
regulates only trade in services, while there is no separate WTO agreement specifically governing
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investment flows as such. This area is therefore regulated primarily through Bilateral Investment
Treaties (BITs) and investment chapters of free trade agreements. Second, investment incentives in
the fields of the digital economy and electronic commerce have not yet been fully and
comprehensively regulated within the WTO framework [5].

Accordingly, States may exploit these gaps by implementing incentive policies that are
formally consistent with WTO rules but have substantively protectionist effects. This phenomenon
has been specifically recognized by scholars as the problem of “shell norms” in WTO law.

Conclusion

The analysis demonstrates that although the legal limits of incentives granted to foreign
investors are established through several WTO agreements, including GATT, GATS, TRIMs, and
the SCM Agreement, the coordination and interaction among these agreements have not yet been
fully developed. In designing and implementing permissible forms of incentives, States should
strictly adhere to the following key criteria: refrain from violating the national treatment principle;
avoid unjustified reliance on exceptions to the MFN principle; refrain from adopting measures
prohibited under the TRIMs Agreement; and avoid measures that may be characterized as
“prohibited subsidies” under the WTO SCM Agreement.

At the same time, addressing the existing legal gaps—particularly through the development
of a separate multilateral agreement on investment within the WTO framework—remains one of
the pressing issues in contemporary international legal scholarship and practice. For countries in the
process of WTO accession, such as Uzbekistan, a thorough understanding of these legal limits and
the alignment of national incentive policies with them are of paramount importance.
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